EDMUND G. BROWN JR., GOVERNOR

STATE OF CALIFORNIA ~ HEALTH AND WELFARE AGENCY

DEPARTMENT OF SOCIAL SERVICES
744 P Street, M.S. 19-31
Sacramento, CA 95814

(916) 4457964

May 15, 1979

ALL-COUNTY LETTER NO.79-3C

: T0: ALL COUNTY WELFARE DIRECTORS
ALL COUNTY PROBATION DEPARTMENTS
ALL PUBLIC AND PRIVATE ADCPTION AGENCIES
ALL DEPARTMENT OF SOCIAL SERVICES
ADOPTIONS DISTRICT OFFICES

SUBJECT: PUBLIC LAW 95-608, INDIAN CHILD WELFARE ACT OF 1978

REFERENCE :

Public Law 95-608, known as the Indian Child Welfare Act of 1978, was
enacted November 8, 1978. In general, the operational provisions of the
Act are effective 180 days after enactment, oOr May 7, 1979

The Indian Child Welfare Act will result in very major changes in the

care of Indian children by emphasizing the importance of enabling Indian
children to remain in their own homes, or if that is not possible, to be
in an out-of-home care placement which preserves famitial or cultural ties.

While the Act affects all aspects of child welfare services, the Department

wishes to call your attention in this letter particularly to the implications

for the Adoptions program. Those provisions which pertain to termination

of parental rights (voluntary or involuntary), the selection of an adoptive
family, and possible set aside of an adoption decree pose SOmE major policy
issues with regard to current California law. Any adoption plan for an Indian
child initiated and completed after May 7, 1079 is subject to the provisions of

the Federal Act.

The Department is at present developing regulations which will be consistent
with the Federal Act. In order to determine +he number of Indian children
under care and to administratively identify those children to whom this act
will apply, we are requesting that public and private adoption agencies
establish by May 30 and maintain +hereafter an up-to-date list of Indian
children receiving adoption services which, if necessary, can be submitted
to the Department. The list should include the fcllowing information:

1. Name of child and natural parents; state case

number, if known, and/or applicable
2. Birthdate of c¢hild
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Uiitil regulutions are adopted, agencies thet have questions cbout oppro-
pricte usctlons to take on uny child accepted for adoptlon services but
not legally freed or placed by May 7, 1979, or questions on any inde-
pendent petition filed on or after that d&ta, uould discuss the case with

their consultent in the Adoption ict offices in the Depart-

ment should reguest consultat ion own bureau.

As an saditional interim procedure, we are also reguesting that edepiion
i e &doptions Branuch by

sgencies and Department District Gfiice
i

50, 197%, of the numbey of ILodi
according to the list compiled.

Attached is o copy of the Indian Child Welfare Act and proposed Department
f b
of the Intericr Regulations which also includes guidelines to state couris

o
on Indian child custody proceedings

O IAMES H. GUMEZ ai/
Deputy Director



PUBLIC LAW 93-608— 15, 1070

Public Law G5-008
95th Congress
An Act

T ontablisly standards Tor the plaocoment of Tndian ehiledrey in foster ox nloplive
Lhonies, Lo prevend e brenkup of Feffan Dnablies, sod for oller purposes.

Le it caarted iy e Senale ond Hewse of Lvprescnfofives of e
Pinibed States wf A meris (o (um,fn Sy ctesepndie r/ That this Mot nay
Bo cited as e * Dinding Child Welfire Actof 19757,

Sreeo 20 LRecogazing the speaal relutionship Letween the Unifed
States and e Jodian fribes ‘Hui thery members and the FMederal
re&;punsjhilé[‘y io fudiun people. the Congress finds—

(1) that chorso B, section o article 1 of the United States Con-
stitntion oV tles that “Hhe ('nn'rn s shall hove Power % % o
1‘0@‘11}(115 Commeres * % 7 wirh indlan iviies” ana, throngls this

and other constitutional :uuim:-ﬂ}, Congress has plenary power
over Inedinn wilvirs;

{2y that Congroesc H\V(HT“]} statutes, Lrenties, and the penerud
course of ¢ (a.iim" with I ufmn feihes, has asommued the reaponsi-
hility {or the protection and preservavon of Indian tries and
thelr resouress;

{33 ihwt theve s no resoures (hat 3= oore vital (o the continned
existinee and Integrity of Indian tribes than their chililren and
that the Duited siates hava direc i inferest. us frustee, in prefests
ing Tbian ehildeon whe are wembers of or are vligible for s
bershiy bnan Iendian reibe;

(4} that 2y :xf:kr‘mi:?;f_‘s v high percentage of Indian families are
bBroken up by fie ramoval, often anwarranted, of their children
from them by wonseiaet pellic and private ngencies and that on
alayringly hk e of suelr chitldren e placed in non-
Indian foster ar homes and instiintione: and

g:‘i) that the 'ﬂ zereising Lhorr recogriized jzmkﬁ}ctmn over
Indian chili dv procccdings through adminisirative and
judicial holdivs. ove aiften fadled to )'v(‘ugm'x:-- the easential tbnld
velutions of Jnduyn peonie and the eudtaral and soclal standwurds
pze\’ali ng i indian commnmitios and fumiles,

Sec. 3. The Cenrvess here by declaves (hat it is the policy of (his
Nation to profect the hest inferesis of Tn Jiu;z ehildven and to 1.)1'02:}0'4@
the \?’.abl]ll\ and secnvity of Indumn tribes and families by the estab-
lishiment of mininuon Pedera) stuudavds for the removal nf Tidisn
children from their families and (e plocemant of suck children n
foster ar zidtmiix'v Romes which will veffeet the nnigue vihues of Indian
eulfure, and hy providing for p=sistance to Indian tvibes in the opera-
tion of ehild sid fuonily soiviece u Oprams,

Sue. 4 Far the parpeses of ihis A\m, except as may be specilically
provided atherwize e forin-—

(1) “child castody procecding” shatl mean and include-—

(1) Mfoster care placement™ which shnfl mean any action
TeIOVING 01y imli.m child fram its parent ov Indian enstodian
for tetsporsvy placcinent in a foster hoine or institution or
thu 1t-.'m.( of o mwrdin: or eongervator whers the parent or
Indian cnstodian connot lave the child retured upon
derannd; el where parental rights have noi been termainated;
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| | 92 STAT. 3072

Parentzl rights,
voluntsry
termination.

25 USC 1813.

25 USC 1914.

PUBLIC LAW G5-008NOY. 8, 1978

shall promptly notify the Szerctary upon appointment of eoutsel
the Seerctary, npon certification of the presiding judee, shall pay
ressonable feos nnd expenses out of funds which may e sppropriate
pursuant to the Aet of November 2, 1021 (42 mtat. Uk 85 Us (0, 13),
¢) Each party to a foster care placenent or termination of :
rights procecding under State law invelvingan Indian child s
the right to examine all reposts or ather documents fled with
upon which any decision with respect to such aetion nuy be b
{¢} Any party seeling to cfivcl » foster cave phicement of,
nation of parenial righis te, an Indian elild under Miate
satisfy the court that active efforts have been mude to provide o
gervices and rehabilitative programs designed to pr i
of the Indian family and that these efforts have pro-
{e) No fcster eare placement may be ordered in stieh
the absence of & defermination, supported by clear and
evidence, inchwling testimony of qualified expert witnesson, |
continued custody of the child by the parent or Indizn cus
fikely to result in serious eraotiona! or physical damage fo the chdd,
(£} o o smination of parenful rights wmy he ordered in sueh
sroceeding in the absence of & determinstion, supported by '
geycnd a reasonable doubt, ncluding testimony of quabh
1

by The

witnesses, that the continued custody of the child
Indian custodian is likely to result in serious emotional o
damage to the child.

Sec. 104, (a) Where any parent or Indian custodian voiuni
consents to a foster care placement or to forminution of prrentalr
such consent shall not be valid unless executed in wirlting and re
before a judge of u conrt of competent Jurisdiction snd weea:
the presiding jndge’s certificate that the terins and eonse
consent were fully explained in detail and were fully
the parent or Indian custodian, The court shall also certify
the parent or Tudian enstodian fully anderstond the expiay
English or that it was Interpreted into & Ianguage that the
Trdian ecustodian nnderstosd, Anv consent given pricr fo, op
ten days after. birth of the Indizn ¢hild shall not be valid,

(b) "Any pareni or Indian enstodian may withdraw consent tooa
foster care placement under State law at any fime ard, g siel
withdrawal, the child shall be rerurned to the payent or
custodian.

{¢) In any voluntary proceeding for termination of parents
to, or adeptive placement of. an Indian ehild, the consent ot ¢
may be withdrawn for any veason st any time prior o ¢
final decree of termination or adeption, as the case may
child shall be returned to the parent.

(d) After the entry of & fina decree of adoption of
in any State court, the parent mny withdraw consent ©
grounds that consent was obtained i1

hrough frauwd or d
petition the court to vacate such decree. Uipon & find
consent was obtained through fravd or duress, the courl ¢
such decree and return the child to the parent. Ne adoply
has been effective for at least fwo vears may be invalideied under the
provisions of this subsection unless otherwise permitted under Strbe
law.

Sro. 104, Any Indian child who is the subject of any sction for fosto
care placement or termination of parvental rights under State faw, an
parent or Indian custodinn from whose custody such child w
removed, and the Indian child’s iribe may petition any court of com-




PUBLIC LAW 95-608—NOV. 8, 1978

petent jurisdiction to invalidate such action upon & showing that such
action violated any provision of sections 101, 102, and 103 of this Act.
 Sgc. 105. (1) In any adoptive placement of an Indian child under
State lnw, a preference shull be given, n the absence of good canse
{o the contrary, to u placeinent with (1) a tember pf the _cinld’s
extended family; (2) other inembers of the Indian child’s tribej or

(3) other Tudian families. .

{b) Any child accepted for foster care or preadoptive placement
shall be placed in the least Lestrictive sebting which most approximates
a family and in which his special needs, if any, nay he met. The child
shall also be placed within reasonable proximity to his or her home,
taking into account any sperial needs of the child. In rny foster care
or preadoptive placement, & preference shall be given, 1n the nbsence
of good cause to the contrary, to a placement with-—

(i) & member of the Tndian child’s extended family;

(i1) a foster home licensed, approved, or specified by the Indian
child’s fribe;

(iit) an Indian foster home licensed or approved by an author-
ized non-Indian licensing authority; or

(iv) an institution for children approved by an Indian tribe
or operated by an Indian organization which has a program suit-
able to meet the Indian child’s needs.

{¢) In the case of & placement under subsection (2) or (b) of this
section, if the Indian child’s tribe shall establish a different order of
preference by resolution. the agency or court effeeting the plecement
shall follow such order so long as the placement is the least restrictive
setting appropriate to the particular needs of the child, as provided in
subsection (b) of this section. Where appro riate, the preference of
the Indian child or parent shall be considered : Provided, That where
a consenting parent evidences a Jesire for anonymity, the court or
agency shall give weight to such desire in applying the preferences.

(d) The standards to be applied in meeting the preference require-
ments of this sectien shall be the prevailing cocial and cultural stand-
ards of the Indian commrnity in which the parent or extended family
resides or with which the pavent or extended family members maintain
social and cultural ties.

(e) A record of each such niacement, under State law, of an Tndian
child shall be maintained by the State in which the placement was
made. evidencing the eiforts to comply with the order of preference
specified in this section. Such record shall be made available at any
time upon the regiiest of the Seeretary or the Indian child’s tribe.

Qe 106, (2) Notwithstanding State law to the contrary, when-
ever & final decree of adoption of an Indian child has been vacated or
set aside or the adoptive parents veluntarily consent to the termination
of their parental rights to the child. a hiological pavent or prior Indian
custodian may petition for return of custody and the court shall grant
such petition unless there is a showing, in a proceeding subject to the
provisions of section 102 of this Act, that such return of custedy 18
not in the best interests of the ehild,

(b} Whenever an Indian child is removed from s foster care home
or institution for the purpose of further foster care, preadoptive, or
adoptive placement, sich placement shall be in gecordance with the
provisions of this Act, except in the case where an Indian child is
being returned te the parent or Indian custodian from whose custody
_ the child was originally removed.

Src. 107. Upon application by an Indian individual who lius reached
the age of eighteen and who was the subject of an adoptive placement,

92 STAT. 3073

Adoptive
placement of
{ndian children.

25 USC 1914,

Petition, return of
custody.
25 USC 1916.

Removal from
foster care home.

25 USC 1917.
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92 STAT. 3074 o PUBRLIC LAW 95-608—NOV, 8, 1978

the court which entered the finnl decree shall inform such individual
of the tribal afiliation, if any, of the individuals Hielogical parents
and provide such other information as may be necessary to proicet
ang rigrhits flowing from the individual's tribal relationship.
Reassumption, £c. 108, (a) Any Indian tribe whieh beeame subject Lo State furis-
jurisdiction over  diclion pursuant to the provisions of the Act of August 15, 1953 67
child custody Stat. 588), as amended by title TV of the Aet of April 11, 1568 (82
procesdings. Stat. 73, 78), or pursuant to any other Federal law, nny reasswine

1;'3 ﬁg(é I‘?:f' jurisdiction over child custody proceedings. Before any Indian tribe
1151 m[[;. : may reassume jurisdiction over Indian child custody procecdings, such

o5 USC 1a21,  tribe shall present to the Secretary for approval @ petition to reasswne
28 USC 1360 such jurisdiction which includes a suitable plan to exercise such
note. jurisdiction,

{(b) (1) In considering the petition and feasibility of the plan of «
tribe under subsection (2), the Secretary may congider, among other
things:

(i} whether or not the tribe maintains a membership rofl or
slternavve provision for clearly identifying the persons who
will be affected by the reassumption of jurisdiciion by the tribe;

(ii) the size of the reservation or former reservation area which
will be affected by retrocession and reassumiption of jurisdiction
by the tribe;

(iii) the population base of the tribe, or distribution of the
population m homogenecous communitics or pecyrapliic areas;
and

(iv) the feasibility of the plun in eases of multitribal cccupa-
tion of a single reservation or geognnphic area.

(2) In those cases where the Secrctary determines that the jurisdie-
tional provisions of section 101(a) of this Act are not feasible, he 1s
authorized to accept partial retrocession which will enable tribes
to excreise referral jurisdiction as provided in section 101{b) of this
Aet, or, where appropriate. will aliow ihiem to exercise exclusive juris-
diction as provided in section 101(a} over fimited convnunity or geo-
graphic areas without regard for the reservation status of the ares
affected.

{c) If the Secretary approves any petition under subseetion {a).
the Secretary shall publish notice of such approval in the Federal
Register and shall notify the aflected State or States of such approvai.
The Indian tribe concerned shall reassume jurisdiction sixty days after
publication in the Federal Register of netice of approval. If the Secye-
tary disapproves any petition under subsection (2}, the Secretary shall
provide such techinical assistance as mav be necessary to enable the
tribe to correct any deficiency which the Seeretary identified as a cause
for disapproval.

(d) Assumption of jurisdiction under this section shall not affect
any action or proceeding ever which a court has already assumed juris-
diction, except as may be provided pursuant to any agreement under
section 10% of this Act.

States and Indian  SEcC. 109, (a) States and Indian tribes ave authorized to enter into

tribes, agreements with each other resgmcting care and custody of Indian
agreements. children and jurisdiction over child custody proceedings, incinding

25USC 1919, ggreements which may provide jor orderly transfer of jurisdiction on
8 case-by-case basis and agreements which provide for concurrent
jurisdiction between States and Indian tribes.
(b} Such ngreements may be revoked by either party upon one
hundred and eighty days’ written notice te the other party. Such
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revocation shall not affect any action or procecding over wlick a court
has already assumed jurisdiction, unless the agreement provides
otherwise. :

Sre. 110, Where any petitioner in an Indian child custody proceed-
ing before State court has improp_orly 1‘t-mov_.'ed the child from
custody of the parent or Indian custodian or has improperly retained
custody after u visit or other temporary relinquishment of custody,
the court shall decline jurisdiction over such petition and shall forth-
with return the child to his parent or Indian_custodiun unless return-
ing the child to his parent or custodian would subiect the child to &
substantial and immedinte danger or threat of such danger.

Spe. 111 In any case where State or Federal law applicable to a
child custody proeceeding under State or Federal Inw provides a
higher standard of protection to the rights of the parent or Indian
custodian of an Indian child than the rights provided under this
title, the State or Federal court shall apply tf}e State or IFederal
standard,

Spe. 112, Nothing in this titie shall be construed te prevent the emer-
gency removal of an Indiun child who is a resident of or is domiciled
on a reservation, but temporarily located off the reservation, from his
Jaront or Indian custodian or the emergency placement of such ehild
in a foster home or institution, uuder applicable State law, in order
to prevent imminent physical damage or harm to the child, The State
aunthority, official, or agency involved shall insure that the emergenny
removal or placement terminates immediately when such removal
or placement is no Jonger necessary to prevent imminent physical
damage or harm to the child and shall expeditiously initiate a child
custedy proceeding subject to the provisions of this titie, trvansier
the child to the jurisdiction of the appropriate Indian tribe. or restore
the child to the parent or Indian custodian, as may be appropriate.

Src. 118. None of the provisions of this title. except sections 101(a),
108, and 109, shall affect a proceeding under State law for foster cave
placement, termnination of parental rights, preadoptive placement, or
adoptive placement which was initiated or completed prior to one
hundred and eighty days after the enactment of this Act, but shall
apply to any Suﬁsequent proceeding in the same matter or subsequent
proceedings aflecting the custody or placement of the same child.

TITLE II—INDIAN CHILD AND FAMILY PROGRAMS

Skc. 201, (a) The Secretary is authorized to make grants to Indian
tribes and organizations in the establishment and operation of Indian
child and family service programs on or near reservations and in the
preparation and implementation of child welfare codes. The objective
of every Indian child and family service program shall be to prevent
the breakup of Indian families and, in particular, to insure that the
permanent removal of an Indian child from the custody of his parent
or Indian custedian shall be s last resort. Such child and family
service programs may include, but are not Himited to—

(1) a system for licensing or otherwise regulating Indian foster
and adoptive homes; :

(2) the operation and maintenance of facilities for the counsel-
ing and treatment of Indian families and for the temporary cus-
tody of Indian children;

02 STAT. 3075

Emproper
removal of child
from custody.
25 USC 1920.

25 USC 1621.

Emergency
removal of child.

25 USC 1922,

Effective date,
25 UsC 1923,

25 USC 1931,

R O - ooy m;_&d




02 STAT. 3070

42 USC 629,
1397.

Additional
services.

25 USC 1932.

Funds.
. 25 USC 1933,
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(3) family assistance, including homemaker and home coun-
selors, duy care, afterschool care, and ewployment, recreational
activities, and respite care;

(+) home hinprovement Progrums;

{(5) the employment of professional and other trained person-
nel to assist the tryibal court in the disposition of donestic relations
and child welfare matters;

(6) education and training of Indians, including tribal conrt
judges and stafl, in skills relating to child and family assistance
and service programs;

(7{ a subsidy program under which Indian adoptive children
may be provided support comparable to that for which they would

be eligible ns foster children, taking into account the appropriate
State standards of support for malntenance and medieal needs;
and

(8) guidance, legal representation, and advice to Indian fami-
lies snvelved in tribal, State, or Federal child custody proceedings.

(b} Funds appropriated for use by the Seeretary in accordance with
this ¢ection may be utilized as non-Federal matching share in connec-
tion with funds provided under titles IV-B and XX of the Social
Security Act or under any other Federal financial assistance programs
which contribufe to the purpose for which such funds are authorized
to be appropriated for use under this Act. The provision or possibility
of assistance nnder this Act shall not be a basis for the denial or redue-
tion of any assistance otherwise authorized under titles IV-B and XX
of the Social Seeurity Act or any other federally assisted program.
For purposes of qualifying for assistance wnder a federally assisted
program, licensing or approval of foster or adoptive homes or institu-
tions by an Indian tribe shall be deemed equivalent to Iicensing or
approval by a State.

Sxe. 202) The Secretary is also authorized te make grants te Indian
organizations to establish and operate off-reservation Indiar child and
family service programs which may include, but are not limited to—

(1) a system for regulating, maintaining, and supporting
Indian foster and adoptive Lomes, including a subsidy program
under which Indian adoptive children may be provided suppert
comparable to that for which they would be eligible as Indian
foster children, taking into account the appropriste State stand-
ards of support for maintenance and edical needs;

(2} the operation and maintenance of facilities and services for
counseling and treatment of Indian families and Iudian foster
and adoptive children;

(8) family assistance, including homemaker and home coun-
selors, day care, afterschool care, and employment, recreational
activities, and respite care; and

(4) guidance, legal representation, and advice to Indian fami-
lies involved in child custody proceedings.

Srke. 203, (a) In the establishment, operation, and funding of Indian
child and family service programs, botk on and off reservation, the
Seeretary may enter into agreements with the Secretary of Flealth,
Education, and Welfare, and the latter Secretary is hereby anthorized
for such purposes to use funds appropriated for similar programs of
the Department of Health, Edueation, and Welfare: Provided, That
authority to make payments pursuang to such sgreements shall be effec-
tive only to the extent and in such amounts ag may be provided in
advance by appropristion Acts.
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(b) Funds for the purposes of this Act may be approprinted pur-
suant to the provisions of the Act of November 2, 1921 (42 Stat. 208),
as amended.

Spe. 204, For the purposes of scctions 202 and 203 of this title, the
term “Indian” shal include persons defined in section 4(c) of the
Indian Health Care Improvement. Act of 1976 (90 Stat. 1400, 1401).

TITLE IIT—RECORDKEEPING, INFORMATION
AVAILABILITY, AND TIMETABLES

See. 301, {a) Any State court entering a final decree or order in any
Indian child adoptive lacement after the date of enactment of this
Act shall provide the Secretary with & copy of such decree or order
together with such other information as may be necessary to show—

' 1) the name and tribal affiliation of the child;

0} the names and addresses of the biological parents;

3Y the names and ~rdresses of the adoptive parents; and

4) the identity of any agency having files or information relat-

ing to such adoptive placement.

Where the court records contain an affidavit of the biological parent
or parents that their identity remaln confidential, the court shall
inelude such affidavit with the other information. The Secretary shail
insure that the confidentiality of such information is maintained and
such information shall not be subject to the Freedom of Information
Act (5 U.8.C. 552),a8 amended.

gb) Upon the request of the adopted Indian child over the age of
eighteen, the pdoptive or foster parents of an Indian child, or an
Indian tribe, the Secretary shall disclose such information as may
be necessary for the enrollment of an Indian child in the tribe in which
the child may be eligible for enroilment or for determining any rights
or benefits nssociated with that membership. Where the decuments
relating to such child contain an afidavit from the biological parent
or parents requesting anonymity, the Secretary shall certify to the
Tndian child's tribe, where the information warrants, that the child’s
parentage and other circumstances of birth entitle the ehild to enroll-
ment under the criteria established by such trike.

Sy, 302, Within one hundred and eighty days after the cnactment of
this Act. the Secretary shall promulgate euch rules and rezulations
as may Be necessary to carry out the provisions of this Act.

92 STAT. 3077

25 USC 13,

25 UsC 1934
25 UsC 1603,

Final decree,
information to be
included.

25 USC 1951.

Effective date.
Rules and
regulations.

25 USC 1952,

e e a
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TITLE [V-—MISCELLANEOUS

Day schools. Src. 401, () [t is the sense of Congress that the absence of locally

25'USC 1961,  convenient duy schools may contribuic to the breakup of Indian
' families.

Report to - (b) The Secretary is authorized and directed to prepare, in consuita-
. congressional tion with appropriate agencies in the Department of Frealth, Eduea-

commitiees. tion, and Welfare, n veport on the feasibility of providing Indian

children with schools Jocated near their homes, and to submit such
report to the Seclect Committee on Indian Atfairs of the United States
Senate and the Committes on Interior and Insular Afluirs of thw
United Stetes House of Hepresentarives within two years from the
dete of this Act, In developing this report the Secretary shall give
particular consideration to the provision of educational facilities for
children in the elementary grades.

Copies 1o each Src. 402. Within sixty days after enactment of this Act, the Sec-

State. retary shall send to the Governor, chief justice of the highest court of

25USC1962.  gppeal, and the attorney general of each State a copy of this Act,
together with comimittee reports and an esplanation of the provisions
of this Act.

25 USC 1963. Skc. 403, If any provision of thig Aet or the applicability thereo!
'ts}sl helg invalid, the remaining provisions of this Act shall not be affected

ereby.

Approved November 8, 1978.

LEGISLATIVE HISTORY:

HOUSE REPOKRT No. 95-1386, accompanying H.R. 12533 (Comm. on Interior an
- Insular Affairs).
SENATE REPORT No. 95-597 {Comim. on Indian Affuirs).
CONGRESSIONAL RECORD:
Vol 123 (1978): MNov. 4, cousidered and passed Senate.
Vol. 124 (1978} Oct. 14, H.R. 12533 considered and passed House; passs;
vacated, and S. 1214, amended, pessed in lieu.
Oct. 15, Senate concurred in House smendments.
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Proceedings and Recommended
Guidelines for State Courts—Indian Child
Custody Proceedings
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-/ Proposed Rules

DEPARTMENT OF THE INTERIOR
Bureau of Indian Alfalrs
{25 CFR Part 13]

e . F
Tribal Reassumption of Jurisdiction
Over Child Custody Proceedings

T Apgil (7, 1978,

AGENCY: Bureau of Indian Afliars,”
Depurtment of the Interior.

-

ACTION: Propased Rulemaking.

SuMMARY: The Bureau of Indian Aifairs
groposes 10 add a new part to ils
regulations fo estublish procedures by
which an Indian tribe may reassuma
jurisdiction aver Indjan child custody

proceedings ag sutharized by the lodian e

Child welfare Act, Pub, L. 95608, 92
Stat. 3068, 25 U.S.C. 51918, It ig intended
that when published as final rulemuking
these procedures will complement those
related procedures to be published in 25
CFR Part 23, Indian Child Welfare Act,
and also will complement recommended
guidelines for State courts relative to
Indian child custody proceedings to be
published as & Foderal Register Nolice.

oATE: Comments must be received on or
Lefore May 23, 1979

ADDRESS: Written comments should he
adidressed 1o David Etheridge, Officer of
the Sulicitor, Division of ndian Affairs,
Department of the [nteriar, 16th and C
Streets, NW., Wushington, [3.C. 20245,

FOR FURTHER INFORMATION contTacT:

Division of Indian Affairs, Department
af the Iaterior, telephone {202} 343-6907.
SUPPLEMENTARY INFORMATION: These
proposed regulationg incorporale
viewpoints expressed during public
bearings conducted during March, 1979,

PART 12~TRIBAL REASSUMPTION
OF JURISDICTION OVER CHILD
CUSTODY PROCEEDINGS

Subpant A—Purposs
s
Sec.

111 Purpose

Subpart B—Reasaumption

111 Contenta of reassumption pelition,

13.12 Criteria for upproval of reagsumpltion
putilions.

1313 Technical assistance prior to
petitioning.

13.14  Secrelarial reviaw procedurs,

1315 Finality of decision by the Secretary,

1318 Technical assistance aftor
disnpproval.

Authorlty: 5 U.5.C. 301, secs. 482, 465, of the
revised statutes (25 1.8.C. 2 and 9} and 209

.DMg
Subpart A-——Purpo&a
$ 121 Purposa.

(a} The regulations of this part
establish the procedures by “which an
Indian tribe that occupies territory that
has become subject to concytrent oe
exclisive state jurisdiction pursuant lo
the provisions of the Act of August 15,
1953 (87 Stat, 588}, or pursuant to any
other federai statute, may reassume |
jurisdiction aver Indian child cusipdy
praceedings as authorized hy the Indian
Child Welfare Act, Pub. L. 95-608, 92
Siat 3069 25 U.6.C. 1914.

(b} On some reservations there are
disputes concerning whether cectain

federa! acts have subjected Indlan child ,
David Etheridge, Office of the Soliciton,.. - Cstody proceedings 1o atate. . w.. " .

jurfsdiction. Tribes located on those
reservations may wish to exercise such-
jurisdiction without the necessity.of
engaging in protracied litigation. The

procedures in this pact alap permit such -

tribes to secure unquestioned

Additional and supplemernta viewpoints jurisdiction over Indian child custody

trenow solicited prior to publication of
‘e reyolations in final form,

The authority far issuing thesa -
fedulations i3 contained in 5 US.CL 301
«mud sections 463 and 485 of the revised
stitutes (25 US.CL 2 and 9), and 208 D

o
[

The primary author of this document
o idavid Etheridge, QOffice of the
Sulicitor, Division of tndian Affatrs,
Department of the Inlerior,

“Note.—The Departmant of the interior has
fetermined that tis document iy aol 4
cardicant cute 1od doey not require o
coulatory anadysis under Executive Qrder

Seband 93 CFR Part 14,

s proposed lo add Part 13 10
wbchupter B Chapter I of Title 25 of the
wde of Pederal Regulations 1o read as
RUIVICET

matlers without relinquishing their ctaim
that no federa! statule had ever
deprived them of that jurisdiction.

Subpart B—Reassumption

§ 13.11  Contents of reassumption
patition.

A petition to reassume jurisdiction

. oaver indian child cuslody proceedings,

and the accompanying plan shall
contain, wnere availuble, the following

informalion in sufficient detail to permit .

the Secretary lo determine whether.
reassumption is feasibles .

{a} Full name. address und lefephone
aumber of the petitioning tribe or tribes.

(b} A resclution by the tribal
governing body supporling the petition
and plan. {f the territory invoived ia
occupied by more than one tribe, the

-W.&Mutﬁat has

B sty g e e e B) 100 number of indi

governing body of guch ribe involied
must adopt such a resolution,

{e) The prapused date on which
furisdiclion would be reassumed,

{ ation of the statule or stalules
provided the basis for state
nsaertion of jurisdiction over lndian
child custody proceedings arising in the
area covercd by the pelition.

(e} Legul description of the terrifory
over which jurisdiction will be assumad
together with a stalement of the size of
tecritory in sguare miles.

(£} If the slatule or siatules resulting in
stale assertion of jurisdiction is a
surplus land statute, a legal description
of the reservation boundaries that will
be ceestablished lor purposes of the
Indian Child Welfure Act.

an(;hﬂdrm P

residing in the affectad territory,

(h) Total nurber of members In the
petitioning tribe or tribes.

{i} Current criteria for membership in
the tribe ar tribes,

(it Explanation of procedure by which
a person with a legitimate interest in g
child custody proceeding may determine
whether a particular individual is g
member of the ribe or tribes,

{k} Citation to provision in tribal
constitution or similar governing
document that authorizes the tribal
governing body tu exercise jurisdiction
over indian child custody matters,

{1} Description o1 judicial sysiem that
has been or will be estubiished 1o
adjudicate child custody disputes, The
description shall include an urganization
chart asid budget for the court. The
source and amount of non-tribal funds
that will be used o fund the court shall
be identified.

{m) Copy of uay tribal ordinances or
‘wourt rules establishing procedures or
rules for the adjudicating of Indixg child
custody matters, -

{a) Description of 3upport services
fsuch as social service personned and
child cure facilities} that will be
availuble to the tribe or inbes when
juriadictlon is reassumed,

(o) Estimate of the number of chiid
custody cases expested during & year
together with an v planation of how the
number was estinuted,

(p} Copy of any tribal dgreemenis with
states, other ribes or non-Indian local
gavernments relizting o child custody
matiers,

‘

§1R12 Criteria tor approvat of
reassumplion paetitions,

The Secretary shall apprave a tribal
petition to reussume jurisdiction nver
Indian child custedy maters if:

{a] The territory ulfectod by thi

petition was previously subjest to tritinl

&

u
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Cad e oo AU NIODNIAY, ADEEE 24,

V) FTOposea Kules

2106 Request from iribel governing body er
Indinn arganization.

<327 Grant approval imilation.

23.28  bubmitting appiication.

23.28  Agency office review and
‘fecommendation.

21.30 'Deadline for agency office action.
23.31  A.ea office review und action,

232 Beadline for Area office selion.
23.33  Central oflice review and decision.
2334 Deadline for Central office action.
21358 Grant execulion and administration.
2308 Subgrants and subcontracta.

Subpart D—Generat Grant Requirements

2341 Applicubility

4342 Reports and availebility of
information ta Indians.

234 Matching shure.

2044 Performing personal services.
2545 Penalties.

23.48  Fair und uniflorm services,

Subpart E-—Grant Revislon, Canceliation or *
Assumption

2%.51
24,52

Subpart F-Hearings and Appeata

2381 Hearings.

2942 Appeals from Jeclsion or ection by
Superintendent.

<4182 Appeuls from decislon or action by
Aren Direclor,

23.84  Appeals [rom decision or action by
Commissioner,

2365 Failure of Agency or Area office 1o
act,

Revisione or amendments of grania.
Assumtion.

Subpart G—Administrative Reoquirements

2371 Uniform administrative Requirements
for grants.
Subpart H—Administrative Provisions
=381, Recordkeeplng and information
availability, .
Authority: 5 1U.8.C, 301: secs, 463 and 485 of

the revised statutes (25 U.5.C 2 and 9}, and
209 1IN 4.

Subpart A—Purpose, Definitions and
Policy

4231 Purpose.

The purpose of the regulations in this
Partis to govern the provision of
adnunistration and funding of the indian
Child Welfure Act of 1978 (Pub. L. 05—
GORL 92 Stat. soaug, 25 U8 . 1901-1952.)

§23.2 Definitions,

(&} "Act” means the Indiar Child
Welfare Act, Pub. 1. 93-608 92 Stat,
3073). 25 U5.C. 1901 ef seq.

{h} "Child custody preceeding” shail
mean and include—

{1} "Fuster care plucementl” which
st mean any aetion removing in
fnddivn child from its pareat or Indian
custodiun for temporary placemen! in g
foster home or lnstitution or the home of
aguardian or conservator where the
purent or Indiun custodian cannot have

the child returned upon demand, but
where parental rights have not been
lerminaled;

{2) "Terminalion of parental rights"
which shall mean an action resulting In
the {érmination of the purent-ahild.-
relationship

(3) "Preadoptive placement” which
shall mean the lempara v placement of
an Indian child in a foster home or
institution after the termination of
parental rights, but priat 1o or in liew of
ndoptive placement; and

{4} "Adoplive placement” which shall
mean the permanent placemen! of an
Indian child for adoption. including any
action resuiting {n a final decree of
adoption,

(5) Such term or terms shail not
include a placement based upon an act
which, if committed by an adult would-~
be deemed a crime or upen an award. in
a divorce proceeding, of custody to one
of the parentas,

{c} "Exlended family member” shail
be as defined by the law or custom of
the Indian child's tribe or, in the absenca
ol such law or custom, shall be a person
who has reached the aga of eighteen and
who i3 the Indlan child's grandparent,
aunt or uncle, brother or sister, brather-
in-law or sister-in-law, niece or nephew,
first ar second cousin, or stepparent.

{d} "Indian” meuns: (1] For purposes
of matters related to child custody
proceedings any persan who is &
member of an Indian tribe, or who is an
Alaska Nalive and s member of a
Regional Corporalion a4 defined in

. section 7 of the Alaska Native Claims

Settiement Act (85 Stat, 638, 68¢2): {2} For
purposes of Indian child and family
programs under sections 202 and 203 of
the Indian Child Welfare Act [42 Stat.
3073) any person who, irrespective of. . _
whether he or she lives on or near o
reservation. is a member of a tribe,

band. or other organized group of
indians, including those tribes, bands, or
groups terminated since 1940 and those
recognized now or in the fulure by the
Slate in which they reside, or who is o
descendant, in the firat or second

degree, of any auch member. ar is an
Eskime or Aleut or olther Alaska Native,
or is considered by lhe Secretary of the
Interior to be an Indian for any purpose,
or is determined to be an Indian under
regulations promulgated by the
Secretary.

(el "Indian ¢hild" means any
unmarried person who is under age
eighteen and is cither (1) a member of an
Indfan tribe, or {2) ia eligible for
membership in an Indian tribe and is the
biological child of 4 member of an
Indian tribe. For services only under
§ 23.45[c) any person who is a member

R

of an Indian tribe or any individual who
{1} irrespective of whether he or she
lives on or near a reservation. is a
member of 8 tribe, band or ether
organized group terminated since 1240
or those recognized now or in the fulure
by the State in which they reside, or
who ia the natural child or grandchild of
any such member, or (2] is an Eskimo or
Aleut or cther Alaska Native, or {3 is
considered by the Secretary of the
[nteriar to be an Indian far any purpose,
or [4] is determined to be an Indian
under regulations promulgated by the
Secretary.

(f) “Indian child's tribe” means {1) the
Indian tribe in which an Indian child Is a
member or eligible far membership or (2}
in the case of an Indian child who is a
member of or eligible for membership in

more than one tribe, the Indian ke = ~ -~

with which the Indian child has the
more signifleant contacts.

(g) "Indian custodian™ means any
Indian person who haa legal custody of
an Indian child under tribal law or
custom or under Slate law ar 1o whom
temporary physical care, custody, and
control has been transferred by the
parent of such child.

(h) "indian organization" means any
group, association, partnership,’
corporation, or ather legal entity owned
or controlled by Indians, or a majority of
whose members are Indians.

(i) "Indian tribe” means any Indian
tribe, band, nation or ether organized
group or communily of Indiana
recognized as eligible for the services
provided to Indians by the Secretary
because of their status as [ndians,
including any Alaska Native villuge ag
defined in Section 3{c) of the Alasks
Nativa Claims Settlement Act {85 Stat,
688, 688B), as amendad.. . ;

{}) "Parent” means any biological
parent or parents of an Indian child or
any Indian person whe has lawlully
adopted an Indian child, including
adoptions under teibal luw or custom, It
does not include the unwed father
where paternity has riot been
acknowledged or establishad.

(k) “Tribal court” means a court with
jurisdiction over child custody
proceedings and which Is either 4 court
of Indian Offenses, a court estublighed
and operated under the code or cusiom
of an Indian tribe, or any ther
administrative body of a tribe which js

-vested with cuthority over child custody
proceedings, ‘

{1} For olher applicable definitions
refer to 25 CFR 20.1 and 271.2.

§ 23.3 Policy.

The policy of the Act and of these
reguiziions is ta protect Indian children
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furisciction and is presently occupied by
the tribye;

{b} The constilution or other governing
document of the pelitioning tribe or
tribes autharizes the tribal governing
buody or bodies to exercise jurisdiction
over Indian child custody matters;

{¢} The information and documents
requited by § 13,11 of this part have
Leun pravided:

() A tribial judicial system has heen
estublished that is capahle of
dadjudicating child custody matters in a
manaer that ments the requirements of
the Indian Civil Rights Act, 25 U.8.C. o
seqs

{e) Child eare services sufficient to
meet the needs of any child the tribal
judicial system flinds must he removed
from parental custody are availabie; and

(£} The tribe or tribes have cstablished
a procedure for clearly identilving who
is a member of the tribe or'is eligible for
membership.

§13.13 Tochnical assislance prior to
pethioning.

{a) Upon the request of a tribe
desiring to reassume jurisdiction over
Indiun child cusledy mallers, BIA
agency and Area offices shull provide
technical assistance 1o enable the tribe
to meet the requirements for Secretarial
approval of the petition, :

(L) L'pon the request of such a tribe. 1o
the extent funds are available. the DIA
may provide funding to assist the {ribe
in Jdeveloping the judiciat and child care
sarvices that will be needed whe
" jurisdiction is reassumed. - - - - - -

§ 13,14 Secrelarial review procedure.

(a} Upon receipl of the petition the
Secrelury shall cause to be published in
the Federal Registar a notice stating that
the petition hus been received and s
‘under review and that it may be
ispested and copied al the BLA anency
etfice that serves the petitioning iribe.

{b} The Secretary shall publish a
nutice in the Federal Regislet stating
whether the petition has been approved
or disapproved at least 45 days after the
putition wus received. Notice that a
prtition has Lbeen disapproved shall be
publishid no later than 75 davs after
receipt, Notice that a petition has been
approved shall be published oo 4 date
regaested by the pelitioning inibe ot
within 75 days afler receipt—w hichever
i5 Luler.

le) Notice of approval shull maude
tegal description of the territocy subject
to the reassumption of juri<diction and
siatl state the dute on which the
ceissumplion brcomes elfective. A copy
of the notice shall immediately be sent
to the petitioning tribe and 1o the

attorney general of the uffected state or
states.

(d} Notice that a petitivn has been
disapproved shall stute the reasons lor

_ the disapproval and shall immediately

be sent to the PetWoning tribe. -

§ 13.18 Finallty of decislon by the
Secrotary.

The decision of the Secretary to
approve or disapprove a tribal petition
i5 linal {or the Department.

§ 13,17 Technical asslstance atier
disapproval,

If a petition is disapproved, the BIA
shall immediately offer technical
assislance to the tribal governing body
{or the purpose of overcoming the defect
in the petition or plan that resulted in
the disapproval ~ -~ - -, -
Rich Lavis,

Deputy Asaistont Secrvtory—{indion Affaira
{FR Uoc. 79-12398 Filed 4-20-7%: 8:43 sm]
BILLiNG COUE 4310-02-M

[25 CFR Part 23]

Indlan Child Welfare Act
April 17, 1978,

. AGeNCY: Bureau of Indian Alfairs,

Department of the Interior.
ACTION: Proposed rulemaking.

summMARY: The Bureau of indian Affairs
proposus le add a new part to its
regulations to implement the provisions
of the indian Child Weifare Act of 1978
(Pub. L. 95-008). The Indian chiid .
Welfare Act seeks to protect the best .
interest of indian children by promoting
the stability and security of indian
families nnd tribes by preventing the
unwarranted and arbitrary removal of
Indian children fram their Indian homes:
establishing procedures for transferring
[ndian child custody proceedings from
State courts to the appropriate Tribal
courts; setting forth criteria fur
placement of children voluntarily or
involuntarily removed from their
purents, guardians, or custodians:
providing & system of intervention n
stile court proceedings by the child's
purents, relutives or the child's tribe in
involuntary removal and adeption
matters of Indian children, and
providing granty to Indiun iribes and
urganizations on or “aear” reservationa
aroff reservationg to plan. establish,
operate and munage child placement
and {umily service programs o carey out
the intent of the act. It is intended that
when published as final rulemaking,
these regulutions will complement those
related procedures to be published in 25
CFR Purt 13, Tribal Reassumption of
furisdiction Qver Child Custady

Proceedings. and will aiso complement
recommended guideiines for State courts
rufutive Lo Indian child custedy
progeedings to be published as a Federal
Reyister Nolige.

DATE: Comments mus! be received on em-
belore May 23, 1979 )

ADDRESS: Wrillen commen!s should be
addresed to: Chiel, Division of Sucial
Sorvices, Burcau of Indian Afliirs, 1051
Constitution Avenue, NW., Washington,
{3, 202143,

FOR FURTHER INFORMATION CONTALT:
Ruymond V. Butler, Chief, Division of
Social Services, Burcay of Indian
Alfairs, telephone {700} 235-2756.

SUPPLEMENTARY INFORMATION: These
proposed regulations incorparate
viewpoints expressed during public
hearings conducted during March, 1979, ©
Additional and supplemental viewpoints
are now solicited prior to publication of
the regulations in final form. The
authurity fur issuing these regulalions is
contained in 3 U.5.4, 301 and sections
463 and 165 vl the revised statules {25
USC 2and 9}, and 260 DM 8. The
primary authors of tiis documen! are
Raymond V. Butler, Chief, Division of
Sucial Services. Bureau of Indian
Adfaivs, and David Btheridae, Office of
the Solicitor, Deparctment of the [nlerior,

Nata,—The Depactment of the [nierior has
determined Vi this dacument s nat g
sigmedicant il and does not reguire a
reguiatory analysis vnder Fxeculive Order
12044 wnd 43 CFR Puit 14,

... Itis propesed to add Part 23 to .

Subchapter D, Chapter 1, of Tite 25 of
the Code of Federa! Regulations to read
as follows:

PART 23—INDIAN CHILD WELFARE
ACT

Subpart A~~Purpose, Celinitions and Policy

RTUH

211 Parpose,
2.2 Delinitions,
2.3 Policy.

Subpart B—Notlos of tnvoluntary Child

Custody Proceodings and Payment for

Appolnted Counsget

131t Notice.

2312 Designated agent for service of notice.

2313 Payment for appainted counsel in
State chan child custody proceedi igs,

Subpart C—~Granls to Indian Trlbes andl

Indian Organizations for indlan Child and

Family Programs

23.21 Eligibility requiraments.

2322 Purposes of arunts.

2323 Obtaining application instructions und
materinls.

2124 Countenat of dpplication,

23.25  Application selection criteria.
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freatment of Indian Tlamilies and for the
temporary custody of Indian children.

{2) Family assistance, including
homemaker and home counselors, day
care, nfterschoo! care, and emgployment,
recreational activities and respile care.

{3} Employment of professional and
other trained pursannel to agsist the
teibal court in the disposition of
domestic relations and child welfare
matlers,

{4} Fducation and triining of Indiang,
including tribul court judges and stalf, in
shills relating to child und family
assislance and service programa.

[3) Subsidy progrum under which
Indian aduptlive children may be
provided support comparable to that for
which they wenld be eligibile as foster
children, taking inte account the
nppropriate Blate standards of suppost -
for maintenance und medical needs,

{6) Cuidance. legal representation,
#nd advice tu Indian families invalved
in tribal. State, or Federal child custody
proceedings.

{7} Home improvements programs,

{8} Other activilies which have a
direct and demonstrable relationship to
the provision of child and family service
programs. ’

(b} Preparution and implentation of
+hild wellure codes. An example in this
rea s establishment of a system for
iicensing or otherwise regulating Indian
fuster and adoptive homes.

[c} Funds mude available for grants
for the purpuses described above may
Le applied ss matching shares for other
Fedrral or non-Federal grant programa
as presoribed in § 27,43

§23.23 Obtaining application Instructions
and materiala,

Application instructions and related
application materials may be sbtained
from Superintendents. Area Direclors
and the Commissivner,

§23.24 Content of appilcation,

Application for & grant under this par
shall include:

{a} Name and address of Indian tribal
govuerning hody(s) or Indian organization
applying for a qgrant.

t} Deseriptive name of project,

{c) Federal funding necded.

{d} Popalation directly benefiting lram
thee niect,

Length of project.

I Bepinning date.

{R) Project budge! categories or items.

ih) Program nurrative stalement,

{1} Certification or evidence of request
by Indian 1ribe or board of Indian
urranization.

fi} Name and uddress of Bureau office
to which application is submilted.

(k) Date application is submitied to
Bureau, '

{1 Addilional information pertaining
to granl applications for funds 1o be
usced ag malching shares will be
requested as prescribed in § 23.43.

§23.25 Applicatlon selection criteria.

(aj The Commissioner or designsted
representative, shall sefect indiun tribes
and Indian organizations for grants
under this part whose proposals will in
his judgment best promote the purposes
of Title [ of the Act taking intc
consideration the following fastors:

(1) The number of actual Indian child
placements outside the hame, the
number of Indian family breakups, and
the need for directly related preventive
programas, all as determined by analysis

. ofrelevan! statistical and other data

available from tribal and public court
records and from the records of tribal,
Buresau, and private soclal services
agencies serving [ndtan children and
their famities.

{2} The relative accessibility which
the Indian population 1o be served under
specilic proposal aireudy hus to existing
child and family service programa
emphesizing prevenlion of Indian family
breakup. Factors to be considered in -
determining relative accessibility
include:

(i} Cultural barriers;

{it) Discriminuticn agalnst [ndiana;

(i} Inability of pulential Indiun
clientele to pay for services;

{ivi Lack of pregram which provide
free service lo Indigen! families:

{v} Technical barriers created by
extsting public or private programas;

(vi) Availubility of lransportation to
existing progroms;

[vii) Distance between the indian
community to be served under the
proposal and the neurest existing
progran,

(3) The extent Lo which the prepased
program would duplicate uny existing
child and famity seevice program
emphasizing prevention of Indian family
breskup,

{b} Selection for grants under this part
for on or near reservalion programs
shall be limited 1o the governing body of
the tribe to be served by the grant,
However, the governing body of the ;
tribe may make a subgrant or f
subcontract subject to the provisions of
§ 22,38,

{c) Selection for grunts under this part
for ofl reservution programs shall be
limited 1o those [ndian organizalians
which can demonstrate local majarity
support from the Indian communily ar
communities 1o be served by the grant.
Howevar, the indian organization may

mike a subgrant or subcontrict subjeat
Ly the provisions of § 23.36. Faclors 1o he
considered in determining lacal majarity
support include:

{1) Lettera of support lrom individuals
and families o be served;

{2) Local Indian communily
representation in und control over the
Indian entity requesting the grant,

{3} Other veriliable evidence of local
majority support which may be sccepled
in tieu of puragraph () {1} and {2) of this
section when the applicand is an
eslablished mulii-service urban Indian
center. Such pvidence may include but
not be limiled to the organization’s
charter or its record of administration of
grants or contracts oblained from
private, stgle or other Federal
governmental entities.

§23,48 Request from tribat governing
body or indian organization.

(a) The Bureau shall enly make a
grant under this part for an on or near
reservalion program when officiglly
requested 1o do s by a tribal governing
body. This request may be in the form of
a tribal reaciution, an endorsement
included in the grant application or such
other forms as the tribal constilulion ot
eurrent practice requires.

{b) The Bureau shall only muke
grani ur " this part for an off
reseevabitn program when olficially
requested to do so by the governing
body of an Indisn orgunization. This
request muy be in one of the forms
prescribed in paragraph (&) of this
section and shall be further subject to
the provisions of § 23.45{c) {1). (2), (3)
above.

§ 23.27 Grant approval limitations.

{a) Area Office approval. Authority
for approval of a grant noplication under
this pact shall be with the Ares Director
when the intenl, purpose and scope of
the grant proposal pertaing aoley to an
indian tribe or tribes. or lo an {ndian
organization representing an off
reservation community, located within
that Area Directar's administrative
jurisdiction.

(b} Central Office approval. Authority
for approval of a gran! application ender
this part shall be with the Commissioner
when the intent. purpose and scope of
the gre=* sroposal pertaing lo Indian
tribe reservation communities ar
Indiar.  : anizations representing
different Area office administrative
jurisdictions bu! located within the
Commissioner's overall jurisdiction.

(c) Grant approvals under this section
shall be subject to availability of funds,
These funds will include those which
are.
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from arbitrary removal from their
famities and tribal aifiliationa by
estabilishing procedures to insure that
preventative measures are followed in
child custody proceedings. This will
insure protection of the bes! interesia of
Indiun children and Indinn families by
providing assistance and funding 1o
Indian lribes and Indian organizations
in the operation of child and family
service programs, reflecting the unique
vitlues of Indian culture and promoting
the stahility and security of Indian
families. In administering the gran!
authority for Indian Child and Family
Progrumas it shall be Bureau policy to
emphasize the design and funding of
programy 1o promote the stubility of
Indian families.
Subpart B—HNotice of Involuntary Chidd
Custody Proceedinga and Pryment for
Appointed Counsol

§23.11 Hotice.

I the identily or location of the parent
or [ndian custodian and tribe cannot be
determined, notice of the pendency of
any involuntary child custody
proceeding involving an Indian child in
a state court shall be given to the
Secretary of the Interior by registered
mail with return receipt requested. The
proper address for transmittal of such
information ta the Secretary shalt be
published in the Federal Register and
shali be sent 1o the Chief Justice of the
highest court of appesl and the Attomey
General of esch state. The Secretary
shall have 15 days, after recelpt, to
tolify the parent{s}), Indian custodian,
and the Indisn child's tribe, with & copy
to the State court. If within the 15 day
time period the Secretary is unable to
matke identification that the child is in

- fuct an fndian, has an Indian parent(s}
or Indinn custodian, or has a ,
retationship with an Indian tribe, the
Secrelary shall so notily the Slate court.

§23.12 Dasignated zgant for service of
notlce,

Any Indian tribe entitled to notice
may designate by resolution sn ugent lor
service of such notice other thaa the
tribal chairman. The tribe shall send a
copy of the resclution to the Secretary.
The Secretary shall publish the name
und address of the designated agent for
service of notice in the Federal Royister.
The Sccrelary shall send the name and
address of the tribe’s designated agent
to the Chiefl Justice of the highest court
of appeal and the Aturney Gensral of
each stale.

4 22,13 Payment for appuinted counselin
state Indian child custody proceadings.

{a) When & state court appoints
counsel for an indigent party in an
Indian child custody proceeding, for
which the appointment of counsel is not
authorized under atate law. the court
shall send written notice of the
ippointment to the Direclor of the
Bureau of Indian Affairs Area Office
thal secves the tribe of the child whose
custody is at issue. The notice shall
include the following:

{1} Name, address and telephone
number of attorney who has been
appointed.

{2) Name and address of client for
whom counsel is appointed.

(3) Relationship of the ¢lient to the
child. .

{4) Namé of Ind{an child's tribe.

{5} Copy of the petition or complaint,

{8) Copy of affi.lavit of indigency or
other documen! stating the facts on
which the court based its determination
that the client is indigent.

(7} Certification by the court that Siate
law makes no provision for appointment
of counsel in such proceedings.

(8) Certification by the eourt that the
client is indigent under the State
standards that spply in a juventle
delinquency proceeding.

{b) The Area Director shall certily that
the client ie eligible to have his or her
appuinted counsel compensated by the
Bureau of Indian Alffairs unless:

{1} The litigation does nat involve a
child custody praceeding &s defined in
25 U.S.C. 190301}

(2} The child who is the subject of the
titigation is not an Indign child as
defined in 25 U.5.C. 1503{4);

{3} The client is neither the Indian
chiid who is the subject of the litigation,
the Indlan chitd's paren! &z defined in 25
U.5.C. 1903{9), or the child's Indian
custodian oy defined in 25 U.S.C.
1903(8);

{#) The court has abused the
discretion accorded It under State law to
determine that the client {s indigent;

{8} State law provides for appointment
uf counse! in such proceedings:

(8} The notice to the Area Director of
appointment of counsel is incomplets, or

{7) No funds are availablg for such
payments.

{c) No later than 15 days sfter receipt
of the notice of sppointment of counsel,
the Area DHrector shull notify tha court,
the client and the attorney in writing
whether the client has been certified as
eligibile to have his or her attorney fees
and expenses pald by the Bureau of
Indian Alfaira, In the event Lhat
certification is dented, the potice shall
‘nclude written reasons for that declsion

together with a statement that the Area
Direcior’s decision may be sppealed to
the Commissioner of Indian Atfairs
uniler the provisions of 25 CFR Part 2

{d} When determining allorney fees
and expenses:

{1} The court shall determine the
amount of payments due appointed
counsel by the same procedures and
criteria it uses in determining the fees
and expenses Lo be paid appainted
counsel in juveniie delinguency
proceedings.

(2] The court shall submit approved
vouchers to the Area Director who
cerlified eligibility for B1A paylé};lnt. ‘
together with the cotrt's certificion
thet the amount reques'ed is reasonable
under the State standards and-
considering the work actually performed

" In Tight of the criteria that apply in

determining fees and expenses for
appoinied counsel in juvenile
delinquency proceedings.

{e} The Area Director shall authorize
the payment of attorney fees and
expenses in the amount requesied in the
voucher required unless:

{1} The ¢ourt has abused ita discretion
under State law in determiningthe
amount of the fees and expenses; or

{2) The client has not previously been
cerlified as eligibile under paragraph (¢}
of this section,

{(} Na later than 15 days ulter receipt
of & payment voucher the Area Direclor
shall send written notice o the court,
the client and the attorney staling the
amount of payment, if any, that has
been authorized. il the payment has
been denled or the amount authorized is
less than the amount requested in the
voucher, the notice shall include a
writlen statement of the reasons for the
decision together with & statement that
the decislon of the Arca Direclor may be
sppeaied te the Commissioner under the
procedures of 23 CFR Par( 2.

Subpart C—Grants to Indian Tribes
and Indian Organizations for Indian
Child and Family Programs

$ 22.21  Eligibitity requirements.

The governing body of any tribe or
tribes, or any sonprofit Indian
organizalion, including multi-service
Indian centers, may apply for a grant
under this part.

§ 22.22 Purpose of granta

{a} Crants are {or the purpose of the
eglablishinent and speration of Indian
child and family service programa.
Examples in this specific regard are as
foliows:

1) Operation and maintenance of
fucilitics for the counseling and
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nrovided lor in the Freedom of
Information Act {5 U.5.C. 552), us
amended by the Act of Navember 21,
1874 {Pub. L. 93-502; 88 Stat, 1561).

§ 23.43 Matching share.

{a) Specilic Federal laws
notwithstanding, grant funds provided
under this part may be used as matching
share for any other Federal or non-
Federal programs which contribute lo
the purposes specilied in § 23.22,

{b) Superintendents, Area Direclors,
and their designated representatives
will, upon tribal or Indiun organization
request, assist in abtaining information
concerning other Federal agencies with
matching fund programg and will, upon
request, provide technical assistance in
developing apphcahons for submission
to those Federal agencies.

§ 23.44 Parforming personal sorvices.

Any grant provided under this part
muay include provisions for the
performance of persanal services which
would otherwise be performed by
Federal employees.

$23.45 Penaltlesg,

i any officer, director, agent, or
employes of, ot connected with, any
recipient of  grant, subgrant, contrast
or subcontract under this part,
embezzies, willfully misapplies, steals,
or ablaing by [raud any af the money,
fundas, assets, or property which are the
subject of such a grant, subgrant,
coniract, or subconiract, he or sbe may
be subject to penallies as provided in 18
U.8.C. 1001

§ 23.46 Fair and uniform sarvices,

Any grant provided under this part
shall include provisions to assure the
fair and vniform provision by the
grantee of services and asalstance o all
indiung included within or affected by
the intent, purpose and scape of that
grant.

Subpart E~Grant Revlsion,
Canceflation or Assumption

§23.51
granta,

Revisions or amendments of

{a) Request for budget revisions or
amendments lo grants awarded under
this parl st all be made as provided in
§ 276.14 »f this chapter.

L) Regubsts for revisions or
ymendmenls to grants provided under
this purt, sther than budget revisions
referred to in paragraph [a) of this
section, shall be made lo the Bureau
ufficer responsible for uppreving the
grantin its original form. Upon receipt of
# request {or revisions or amendments
lo grants, the rusponaible Burcau officer

shall follow precisely the same review
procedures and lime specified in §23.20.

42352 Assumption.

{a) When the Bureau cancels 2 grant
for cause as specified in §276.15 of this
chapter, the Bureau may assume conlirol
or operation of the granl program,
activity ar service. However, the Bureau
shall not assume a grant program,
activity or service that it did not
administer before tribal grantee control
uniess the teibal grantee and the Bureau
agree lo the assumplion.

{b) When the Bureau assumes conlrol
or operation of a grant program
canceiled {or cause, the Bureau may
decline to enter into a new grant

. agreement yntil satiafied that the cause,

for cancellation has been corrected.

Subpart F—Hearings and Appeals

$ 2161 Hearngae.

Hearlngs referred to in § 278.15 of this
chapter shall be conductled as follows:

{a) The grantee and the Indian tribefs)
affected shall be notified in writing, at
least 10 days before the hearing. The
nolice should give the date, time, places,
and purpose of the hearing.

{b} A wrilten recard of the hearing
shall be made. The record shall include
written statements submitted al the
hearing or within 5 days following the
hearing.

{c} The hearing will be conducled on
as informa! a basis as passible.

$23.82 Appeals from declston or sction
by Superintendent.

{a) A grantee may appeal any decision
made or action taken by a
Superintendent under this part. Such
appeal shall be made to the Area
Director as provided in Part 2 of this
chapler,

(b} The appellant shall provide its
own attorney or ather advocaltas to
represent it during the appeal process.

§ 2383 Appsais from decisions or action
by Area Direclor,

{a} A grantee may appeul any decision
made or uction taken by an Area
Director under this part. Such appeal
shall be made to the Commissioner us
provided in Part 2 of this chapter,

{b) The appellant shall provide its
own dltorney or other adwocules to
represent it during the appeal process.

82364 Appeais irom declslon or action
by Commissioner,

{2] A granice may appeal agy decislon
made or uction taken by the ‘
Commissioner under this part only as
provided in Part 2 of thia chapter,

{b} The appellant shall provide its
own atlorney or other advocates to
represent it during the appeal process.

§23.65 Fallure of ngency or ares oHice to
act.

Whenever a Superintendent or Area
Director fails to take action on a grant
applicalion within the time linsits
established in this parl, the applicant
may al its option, request action hy the
next higher Bureau cfficial who has
approval authority as precribed in this
part, In such instances, the
Superintendent or Area Director whe
failed to act shall immediately forward
the application and all related materials
lo that next higher Bureau offictal.

Subpart G-—Administrative -~ -
Requirements

£23.71  Uniform adminisirative
requirements for grants.

Adminisirative requirements f{or all
grants provided under this part shall be
those prescrived in Part 278 of this
chapler.

Subpeart H— Admintatrative Provisions

§ 2381 Racordkeesping and Information
avaliabllity,

{a) Any stai. rourt entering a final
decree or adopiive order for any Indian
child shall provide the Secretary of the
Interior within 30 days a copy of said
decree or order, together with any
information necessary {o show;

(1} Name of the child and the iribal
affilialion of the child;

{2) Names and addresses of the
biological parents and the adoplive
parents;

(3} identity of any agency having
relevant informalion relating to said
adoptive placement,

To assure and maintaia confidentiality
where the biological parent(s] have by
affidavit requested their identity remain
conlidential, a copy of such affidavit
shall be provided the Secretary. Such
information. pursuant to Sec. 301{a) of
the Act, shall not be subject to the
Freedom of Information Act {5 U.G.C.
552} ag amended. The Secretary shail
insure the confidentiality of such
information is maintained. The proper
address for &+ emittal of information
required by S°¢ 301{a} of the Act to the
Secretary shali be published in the
Federal Register and shall be sent to the
Chief uslice of the highest court of
Appeal and the Attomey Genersl of
each state. In seme stales, a state
agency has been designated 1o be
cepository for all state court adoption
information. Where such a system is
operative, there is no objection to that
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{11 Direetly appropriated for
implementation of this Act. Distribution
ey approved applicants of these
appropriated and svailuble funds wili be
based upen the ratio of the number of
Ldinn ehildren under age 18 1o be
served under a specific proposal to the
nuraber of vl indian children uoder age
18 nationally. This is to insure insolur as
possible that all approved applicunts
receive a proportionally egiitable share
sufficient tu fund an effective program.
This formula will be published as a
Federal Regisler notice.

{2} Appropriated under other Acts for
Bureau progrums which are related to
the puposes prescribed in § 23.22.

{a) Agency Office. An application for
# grant under this part for an on or near
reservation program shall be initially
submitted to the appropriate
Superintandent {or review and
recommendation as prescribed in
§ 24.29,

(b} Area Office. An application for a
grunt under this part for an off
reservation program shall be initially
submitted to the appropriaie Area
Director for review and actlon as
preseribed in § 23,01,

5 23.0%  Agency olfice review and
recommendatlion,

{a} Recommendation [ue uppoval or
disapproval of a grant undec this part
shali be made by the Superintendent
when the intent, purpose and scope of
the grunt prapesal pertuins to or
tnvolves an [ndian tribe vr tribes lucated
within tha! Superintendent’s
administrative jurisdiction,

{d} Upon receipt of an application for
4 grant under this part, the
Superintendent shall:

{1} Acknowledge in writing recgipt of
the spplication within 10 days of its
arrival at the Agency Office.

{2} Review the upplication for
completeness of information and
promptiy request any additional
informuation which may be required to
maks & recommendation

(3} Avsess the completed application
for approprialeness of purpose ag
preseribed in § 23.22, and for overail
feasibakbity.

{41 Inform the applicant, in writing
amd helore any final recommendation, ot
any special problems or impediements
which may result in a recomniendation
fur disapproval; offer any availalbile
techaical nasistance required 10
overcome such problems o
impedimoents; and solicit the applicant’s
wrilten response, ’

{5] Recomuend approval or
disupproval following fuil agscsament of
the completed applicstion and loward
the application and recommendution lo
the Area Director for further action,

(4] Promptly notify the apphicant in
writing a8 to the Haa! recommendation
I the final recommendation s for
disapproval, the Superintendent will
include in the written nolice to the
applicant the specific reasons therefor,

(7} [n instances where a joint
application is made by tribes
representing more than one Agency
Office adminiatrutive jurisdiclion. copias
of the application shall be provided by
the applicants to ecach imvoived

Ty SUbIITg ApABEAtIGE ™ = "= Sugerintendent fot review und
I mittng ap "

recommendation as precribed in'this ™
section,

§ 23.30 Deeadline for agency olflce action,

Within 30 days of receipt of an
danplication for a grant under this part.
the Superintendent shall luke action as
prescribed in § 23,29, Extension of rhis
deadline will required consultation with
and written consent of the applicant,

§ 23.21  Area offica review snd action.

(a) Upan recelpt of an application for
4 graat requidng Area QOffice approval,
the Areds Dhrector shall:

(1] Review the application following
applicable review procedure presceibed
in§ 2309,

{2) Ruview the Superintendent's |
recomumendation as pertaing to the
dapplication.

{3] Approve or disapprove the
application

{b) In instances where a joint
application is made by tribes
representing more than one Ares Office
administrative jurisdictien, the Area
Director shall add his recommendation
for appruval or disappraoval to that of
the Superintendent and shall forward
the application and recommendations to
the Cemmissioner for futher action.

(¢} Upon taking nction as prescribed
in paragraph (a} or {b] of this section,
the Areu Director shall prompily notily
the applican! in writing s to the action
aken (f the action taken i3 disapproval

‘\Or re commendatian for disapproval of
'!hi- application, the Area Director will

Hetude 10 the written notice the specific
reasuns therefor,

§23.32 Duadline for Aros aifice sction

Within 30 Jays of receipt ol in
application for u grant ender this part,
the Areu Director shall take action as
prescribed in § 23.31. Extansion of this
deadline will required ronsultation with
avd written consent of the applicant,

32333 Central office review and decuion,

Upon receipt of ae applicat on fura
grant requiring Central office approval,
the Commissioner shall:

fa} Heview the applo
thie applicable review proce
nrescribed o § 2004

(O} Review Ageey and Aren olfice
recommendaiiory b e en by the
et

[oy Npoprove o s,
aaplication.

|} Promedy nutify the applicant in
wiiting us to the approval or
disapproy o of the applation. It the
applivation i3 disapprave, the
Commissivner will inelude in the written
autice the specific reasuns therefor.

tinn following
tures

tapruve the

§ 20.34  Deadling or central office action

Within ' days of i2ceipt of an
application [ur a grant under this part
the Commissioner shall 1ake action as
preseribed in § 23,33, xtension of this
deadline will require consultation with
and wrilten consent of the applicant.

§ 2335 Grant sxecution and
admimsty ation.

la] Cruuu approved pursuant Lo
3 25.271b) shall bg exeouled and
adiministeesd at the Ceneal Office level:
Providfed, That the Commdssioner may
desigrnate i Area oflice 1 exeaute or
administer such 4 grant.

3 23.28  Subgranty and subcontracts,

The grantee may moké subgraats or
subeontracts under this parl: Provided.
That surh subgrints or subcontracts are
fur Use puroose far which the grant was
made anad thai the yrantees retaing
admicistrative and financial
respansitidity over the activity
furdsy.

and the

Subpart D—-General Grang
Requirements

923,41
The genaral requirmnests [ar gran:

administration in this part are
applicalie 1o ald Bureau grants provided
to rribal governing bodieg and 1o Indian
organizations under this part, exsept o
the extent inconsistent with pn
applicable Federal stalute or regulation.

Appilcability.

§ 2342 Repons and avalability of
Information o inglans.

Ay uwd!yner niry body oc ladisn
ernaniztion seeeiviog 4 grand under his
part ;h.{ﬂ make informative and reports
corcerning that grant available to the
Indinn people which o serves or
tepreseats. Access to these daty shall be
requesied in writing and shalt be made
available within 10 days of receipt of
that request. aubject to any exceptivng
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- agency assuming reparling
responsibilities [or the purpose of this
Aot e :
{b) The Division of Social Services,
Bureau of Indian Affalrs is authorized 1o
receive all information and to maintain

. acentral file on all stale Indian

adoptions. This file shall be confidential
und only designated persons shalt have
access o it. Upon the request of the
adopted Indian individual aver the age
of cighteen, the adoplive foster parents "
of an indiun child, or an [adian tribe. lhe
Division of Social Servicea shall disclose
such infcrmation s may be necessary
for enrollment or determining any rights
or benefits associated with membership.
The Chief Tribal Encollment Officer of

the Bureaw of Indian Affairs is . v e

authorized to disclose enroliment
information relating lo an adopted
Indian child, where the biclogicat
parents hava by affidavit requested
anonymity. In such cases, the Chief
Tribal Enroliment Officer shall certify to
the child's tribe, where the information
warranis, that the child’s parentage and
other circumstances entitle the child to
enroliment consideration under the
criteria established by gald tribe.

Rick Lavis, :

Deputy Asnistom Secantary—dndiua Afforem,

[E"R Doc. 73-129¢" Filed 20T 848 nmi
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DEPARTMENT OF THE INTERIOR
Bureau of Indtan Affairs

Recommended Guldelines for State
Courts—indian Child Custody
Proceedings

April 17,1879,

This notice is published in exercise of
authority delegated by the Searetary of
the Interior Lo the Assistant Secretary,
Indian Affairs by 204 DM 8.

In order to Tacilitute the fuilest
possible messure of implementation of
the indinn Child Welfare Act of 1678,
Pub. L. G5-608, 92 Stal. 5068, 25 U.8.C.,
the following guidelines are provided
and recommended for use by State
courts in Indian child custody

" proceedings. The Act does not delegate
to the Interior Department the authority
te mandate procedures for stale or tribat
courts. Many tudges, however, have
indicated an interest in fearning the
views of this Department on how they
might best implement the Act. These
guiciclines have been prepared to

~ respond to those requests for our views.

It is intended that these guidelines
will complement those related
arocedures to be published in 25 CFR
Part 13, Tribal Reassumption of
jutisdiction Over Child Custody
Proceedings, and also will complement
those refated procedures to e pablished
in 25 CFR Part 23, Indian Child Wellare
Act. Recommended guidelines for use by
State courts involved in Indian child
custody proceedings are:

{a) Delinitiona.

(1) “Tribal law or custom’™ means
wnwritten or written fow or custom of
the Indian child's tribe.

(2} “Qualified expert witness” shall be
determined by the court. The conet?
should thke into considerstion (3 a
prafessional person haviog a subsiantiad
educition and experence in the area of
his or her specialty: {ii] a Loy expert
witness having subsiantial experience in
the delivery of child and fumily services
to Indians, and exiensive knowledpe of
prevadling sociad wnd cuttural standarda
and childrearing practicea within the
Indian community retevant o the Indizn
chilid who is the sibiject of the child
custady proceeding {ili) & ember of
the child's Indian commundy who is
recognized within the comumunity as o
expertin tribal customs as they pertain
1o famnily orgunization and childiearing
priactices.

{3} " Tribal court” means a conrt with
jurisdiction over dinld custody
proceedings and which ia either o court
of Indiazn Offeases, a court valiablished
and operuted under the code or custom
of an Indian tribe, or any other
administrutive body of u tribe which iz

vested with suthority over thild custody
proceedings.

(b} Paticy.

Proceedings in state courts invalving
custody of Indian children showid follow
strict procedures and meet siringent
requitements to justify placing [ndian
chitdren gulside of their [amilies or
tribal communities,

{c} Determination of child as Indian
child.

When the state court determines
whether an Indian child is involved in
an involuntary child custody proceeding,
report on such inquiry should be made a
part of the record and should detail the
sleps taken by the court to discover
whether the child is an Indian child. A
court should cengider 2a actual or

" constructive knowiedge that the child is

an Indian child if:

(1) Any party to the case, Indian tribe,
indian organization or public ur private
agency informa the court that the child is
an indian child.

(2} Any public or stale iicense agency
involved in child protection scrvices or
family support has discovered
information which suggests thal the
chitd is an Indian child.

(3} Any child who 5 involved in an
involuntary proceeding gives the cour!
runson to helieve that he ar she s an
tndinn child.

11} The regidence or domicile of the
child, Bis natural parents, or indian
custndian is known by the courtto bea
predominantly Indian cummunity.

{5} An offieer of the court, involved in
the proceading, has knowledge that the
child may be an Indian child

If the court has such actual or
consiructive knowledge, it should seek
independent verification of the
information prior to a final
determination that the child s an indian
child.

{d1 Determination of Indian chidd's
irtbe.

1 Where an Indian child ia not
enrclled in any tribe and is eligibie for
membership (6 more than one tribe, the
sourt is called upon 1o determne wilh
which tribe the child has more
significant contasts. In arriving at such
Jeterminatian. the court should
consider, among other things, the
fellowing faclors:

i Length of residence or frequency of
giner contacts with a particulur
roservationt ~

(i} Child's participation in tribal
activitiog:

tuil Chald's fnency in language ol 8
lritsu:

i) e cous adjudication with
pespect 10, 5e child by o ribal court;

(v} residence on s reservalion by the
child's refatives;

{vi] Tribul membership of custodial
purent of other Indian custodian: and

(vii} lnterest asserted by a tribe in
response to lhe nolice given under {£}{2).

(2] The court’s determination, together
with the basis therefore shall be made
part of the record, and notice of it shall
be given Lo all parties as well a3 to il
lribes which received notice under
{e)(2).

(3} The tribe with which the child
yitimately becomes & member shouid
therealter be considered the Indian
child's tribe for all purposes under the
Act and these guidelines.

(e} Notice,

(1} In any inveluntary child custody
proceeding. the state court shouid make
inquiries to determine il the child
invelved i3 8 member of an Indian tribe
or is cligible for membership in an
Indian tribe.

{2} In ary inveluntary Indian child
custody proceeding. notice of the
procesding should be sent to the
parent{s) or Indian custodian and the
tndian child's tribe by registered mail
with return receipt requastied. The notice
should be written in clear and
understendable language and shill
include information anm

[i} The nume of the Indian chitd,

(1) Fhs or her tribal affiliation,

[ii1) A copy of the petitiona amplaint
or other ducament by which the
proceeding was inttited,

fiv] The nume of the petitioner and the
name and address of pelitinner’s
atlorney.

fv] A statement of the nght of ihe
natural parent o Indian custordion and
the Indian tribe to intervene in he
procesading,

[vil A statoment that if the parent or
frdinn custodian s unable o oaiford
sounsel, counse! will be appuinted 1o
represeni him or her,

vii) A statement of the right of the
nutural parent or Indian custodion ar
tndinn child's tribe te have, on regnest,
up to twenty additonal diays to prepare
for the procecdings.

{viii} The Jocatson, maihing adidress
and telephone nember of the court,

fix] A statement of the right of a
parent or indian custodian or - - chibd's
tribe o putition the court for isfor of
the proceeding to the child's il court.

{x] The potentinl legul consequences
of un adjudication on future custodial
rights of the natural parent or Indian
cuslodiin.

(N Extension of time,

A tribe, parent or Indian custodian
which received noline from the
petitioner nf the pendency of o child
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custody proceeding has the right. upon
request, Lo be granted up to Iwenly days
from the date upun which the notice was
received te prepare for participation in
the proceeding.

{&) Reguest for transfee of proceeding.

A parent or Indian custodian of the
fndian child, or the child's tribe, may
orally oran writing request the court Lo
transfer the Indian child castody
proceading to the tribal court of the
child's inibe. Where no limely roquest
for transfer is made, the state court
shoald hear the proceeding.

{h) Determination on transfer reguest.

U'pon receipt of o reguest to transler
by a parent or indian custodian or the
iribe, the court must transfer the case
unleus either parent objects o suchy -
transfer, the tnbal court declines
jurisdiction, or the court determines that
sood cause to the contrary exists for
declining the transfer. ‘

{1} Coud cause determination.

Geood cause to the contrary should be
determined by considering the lollowing
circumstances. These guidelines are
eeither inciusive or exclusive:

(1) The child's biclegical parents are
decrased or unavilable,

{2} An Indian custodiaa or guardian
hus -t been appointed.

{3) The child hag had fittle or no
vontted with his Indian irihe, or
members of his mibe, for a wignificant
prerted of time,

14 the child has not resided on his
reservation for a significant period of |
time.

(51 .\ child, over bwalve yours of age,
Wy indicdted oppasition (o the transier.

Sucto-ccunomic conditions and the
perceived adeguacy of wibal or Bureau
social services or judicia! systems shall

oot Le constdered in a determination
thot o canse exists,

(i Vribal court acceptaoce or
Jearin stion of trausfer.

Aay tibal court ta which tranafoc ig
requested can without reason, declire 1o
esccept such wansfer,

The trihal conrt should have 10 deys
frans the receipt of notice of u propased
trocfee within which time o aceept that
trunster. I no acceptance is received by
the state court within that time, either
ar v aran writing, ther 1 should be
presumrad hat the teehiad earet B
pepected the proposed trinafec g the
~tte aenar b shoudd proceed t adjodecae
the petitton, N ' h

If thi tnhal court ancepts tranafer, the
state court should provide the trilal
cowrl with all availiabie mformation on
the status ol the case.

(k) Access to reports,

Pareals or Indien custodiansg or tribes
who are party to a child custady

proceeding under state law have the
right to examine all reparts or other
documents liled with the court upon
which any decision with respect to such
action may be based.

{1} Child and family services requires
prioe lo commencement of the
proceedings.

Any party pelitioning a state court (or
foster care plucement or termination of
prental rights to aa Indian child must
demonstrate to the court that prior Lo the
commencement of the proceeding, active
vflorls have been made lo prevent
breakup of the [ndian family, These
efforty should fake into account the
prevailing social and cultural conditions
und way of life in the Indian community.

{mm]) Standards of evidence In cases = ~
involving remmoval and placement of
lndiun children in involuntary
proceedings.

The court may not issue an order
effecting s foster care placement of an
Indian child unless clear und convincing
evidence is presented including
testimony of quulified exper! witnesses
which clearly reflects that the child's
continued custody with the child's
parents or Indiun custodian is fikely to
result i serious emotional or physical
damuage ta the child.

The court may oot ordar a4 terminiflion
af gareat vighis unless thut
determinaticn is supported by evidence
bayond a reasondable doublt, including
testimony of qualified expert witnesges
thal continued custody of the child by
the parent or indian custodian is likely
to reanlt in serious emotional or physical
damtuge to e child,

{n] Bxecution of voluntary consen! tg
fwster care plucement or I lermination
uf parental rights.

A valid consent must be executad in
writinand recorded before o fudae of 4
conttt of competent furiadicthon, A
certfienuen of the court must
acenmpany any consent and must
curtify4hat the lerma nnd consequences
of the consent were explained in detail
and in the language of the parent or
Indian costodian, if English {5 nat the
primiry bieguage, and were fuily
noderstood by the parent or fndian
erstodinn,

{o} Cantent of consent:

(1 Any such consent sho 4 rontain
fhename and buthdate of the Indian
<hilid, the name of the Indian child's
{mthe. any identifving number oc other
irddieation of the child's membership in
the teibe, if any, and the name wnd
addreas of the cunsenting parent or
budian cusiodian,

{2} A consent to foster care placement
should contain, in addition to the
information specilficd in (1), the nams

and address of the person or entity by or
through whom the placement was
arranged, if any, aor the name and
address of the prospective {oster
parents. if known st the lime.

{3) A conaant to termination of
parental rights or edoption should
contain, in addition to the information
apecified in (1), the name and address of
the person or entity by or through whem
any preadoptive vt adaptive placement
has been ar is ta be yrranged.

{p) Withdrawa! of consent o foster
canre placement. '

Where a parent or Indian cusiodian
has consenled to a foster care
placement under State law, such
consent may be withdrawn at any time
by filing, in the court where the consent
was execuled and filed, an instrument
exectited by the parent or indian
custodian. When a parent or Indian
custodian withdraws consent to foster
care placement, the child should as scon
43 is practicable. be returned to that
parenl or Indian custodian,

fq} Withdrawal of consent to
adoption.

A consent Lo termination of parental
rights or adoplion may be withdrawn by
the parentl at uny Uime prior o entey of a
final decree of veluntary termination or
adontion, by filing in the court where the
consent was filed oninstrument
executed under outh by the parent
stipulating his or her intention to
withdraw such consent. The clerk of the
court where the withdrawal of consent
is filed should promptly notify the party
by or through whom any preadaptive or
adoptive placement has been arranged
of such filing, snd that party should
insure the return of the child to the
parent, as soon ag is practicable.

{r) Petition to vacntle ndoplivn derres,

(17 Witkin two vears after a linal
derrve of adoption of an Indian child by
A slate court or within any longer period
permilted by the fow of the state, a
parent who exeeculed 4 consent lo
termination of parental righ!s or
adoption of that child, may petition the
nour! in which the final edoption decree
was entered to vacute the decree and
revoke the consent on the grounds that
such consent wes obtained by fraud or
thuress,

12} Hpon the filing of such netiting,
the rourl should give ratice thereof g
all parties to the adoplion proceeding,
and should procsed to hold 4 hearing on
the patition. \Where the court finds that
the parent’s zonsent wna obtained
through Irand or duress, it must vacate
the decree of adeption and order the
congsent revoked, and urder the child
returned to the parent.

{s} Adoptive placement.
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i1} In any adoptive placement of an
fidian child under stute law, a
preference musl he given, absent good
couse to the contrary, to placement of
the child wid

(i} A memher of the child's extended
Loty

(1) Other membuers of the Indian
cailtd's tribe: or

(it} Osher Indinn Dimities, including
fimilies of single parents; in that order.

{2} The lndian child's tribe may
establish & different order of preference
by resolution. That order of prelerence
must be followed as long as the
placement is the leasl restrictive and
most apprupriate to meet the needs of
the child.

(1) Foster care or preadoptive
pigcement.

In any foster care or preadoplive
piacement of an Indian child:

{1) The child must be placed in the
laast restrictive selting which

{1] Nost anproximates a family

{i1) i which his special needs may be
mel; and

(1] Which is in reasonable proximity
to his or her homn

(2] Preference must be given i the
fullawing order, absent yood (oase o
the contraey, tu plieement with:

(i} .0 member of the Indian chiid's
stended famity;

(i) A foster home, lcensed, npproved
ar specified by the Indian child's tribe,
whether on ar ofl the reservation;

(31 An Indien foster home licensed or
approved by oo authoerized non-Indian
Livensing aathority: ur

fiv) Anriastitution for children .
spproaved by an Indian tribe ar uperated
by an Inding organizatinn which has a
prowram sttable to meet the chuld's
AR

vy Uhe Dodinn chifd's trihe may
ealablah o different order ot greference
by resolution, and that order of
preference shoudd be followed us long as
the critecia winumerated o (1 are meb

(11} Good canse determination,

For purposes of any such loster care,
sreadoptive, or adoptive plocement.
determination of good cause to the
contriry for such placement ' accord
with the preflierences set oud ove
shuhd consider:

(1) the requests uf the biolugical
pirents, ar the child when the child is of
sufficient age.

{2} the special needs of the child—
including educativnal, emutional,
cuttural, physical, and medical necds.

{3} the availability of suitable families
fur placement afler a diligent search has
been completed.

(v} Maintenunce of records.

The state should maintain records, in
a single localion, of every foster care,
preadoptive and adoplive placement of
lndian children by courts of that state,
The records of any such pincement mnust
Le made available at any tine, upon
requeat. Lo the child's iribe or te the
Secretary. The records should contain,
at a mininem, the petition of complaint,
all subsstantive orders entered in the
proceeding. and the complete record of
the placement delermination.

(w} Notice of chunge in child’s stalus.

Whenever a final decree of sdoption
uf a0 Indian child has been vacaled or

set aside or the adoptive parent has

voluntarily consented to the termination
of his parental rights to the child. notice
by the court or an agency authorized by
the court should be given to the child's
biolewical parent or prier Indian
custodian. They should be informed of
their right to petition for return of
custody of the child,

{x} Adult adoplee rights.

Upon application by an Indiun
individual who has reathed age 18 and
who was the subject of an adoplive
nincement, the court which entered the
final decree must inform such individual
of the tribal affiliations, if any, of the
individual's binlogical parents and
provide such other information
necessary lo pratect any rights flowing
from the individual's tnibat relationship.

{y] Emergency remaoval of child.

{1) Whenever en Indian child is
removed from the physical custody of its
parent ur Indian custodian pursuant lo
the vmereency removal or custody
provisionsg of state luw, the slate
authority, agency or oflicial or the stale
courd should immediately cause an
inquirv to be 'made 23 1o the residence or
demisite of such [ndian child,

{2} No Later than the time within
which, under state law, the state
authority, agency or official must obitain
a court urduer authorizing continued
emergency physical custody, the stale
authority, agency of official should file
an atfidis b, as part of such emergency
removal proveeding ur otherwise.
containing the foliowing information:

{i} The name, age and lust known
wclddress of the Tudian child;

{ii} The name and address of the
child's parent and {ndiar, custodiun it
any. If auch peraons are unknown, a
detailed explanation of what efforts
have been made to locate the child's
parent and Indian custedian, if any,
should be prosvided;

(it} Whether the residence of the
purents, Indian custodian or child is
within a reservalion and which
reservation

fiv] The tribal affilintion of the ckild
and the parent or Indian custodiam

(v} A specific and detailed account of
the circumstances which led the state
uuthority, agency or official to conclude
that the child would suffer imminent
physical damage or harm.

{vil The specific actions thal the state
authorily, agency or oificial is taking or
has taken lo secure the restoration of
the child to his parentor indian
custodiun, including the services
provided, or to lrans{er the child to the
jurisdiction of the appropriate Indian
tribe,

{3 I the Indian child {s not restored to

_its parent or Indian custodian, or if

jurisdiction is not transferred lo the < mere- -

appropriale Indian tribe, the stale
authority, agency or official must
commence & stale court proceeding for
foster care placamen! as soon as the
imminent physical damage o harm to
the child which resulted in the
emergency remaval no longer existy.

(z) State-tribal agreements.

States and Indian tribes may enter
inlo agreements with each other
respecling care and custody of Indian
children and jurisdiction over child
cuslody proceedings,

These agreements may include
informai transler procedures on o case-
by-case ba-is between state and tribal
courls in those casea where all parties
involved in the court proceeding,
including parents, Indian custodian and
Indian child if he or she is of sufficient
age, express a preference in the
aciudication process to transfer the
proceedings fo conclude that the iribal
court can best serve the needs of the
Indian child. The geographical proximity
of the Indian child and [amily residence
to the Indian child's reservation should
he vonsidered in making the trunsfer
agreementt for the pravision of services.
Rick Lavis, ,

Lhputy Assistont Secratary—indion A Maim
{FR Do 2812368 Filed 4279 4 43 am|
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