STATE OF CALIFORNIA--HEALTH AND WELFARE AGENCY

DEPARTMENT OF SOCIAL SERVICES
744 "P" Street, Sacramento, CA §581H

December 17, 1981

ALL COUNTY INFORMATION NOTICE No. 1-154-81 \

TO: ALL COUNTY WELFARE DIRECTORS

SURJECT: Indian Child Welfare Act (ICWA) ~-- Payment of
Court Appeinted Counsel

e Indian Child Welfare Act establishes special rights to
legal counsel for Indians in child custody proceedings.
Through correspondence with Del Norte County, a written
procedure relating to means of obtaining payment of legal
counsel in ICWA cases has come to our attention. The
procedure is used for requesting and securing Bureau of
Tndian Affairs reimbursement for the payment of court-
appointed legal counsel under provisions of the Indian
Child Welfare Act of 1878.

This notice serves to bring to your attention the procedure
as described in 25 CFR 23.13 attached.

Tor further information, contact your Family and Children's
Services program management consultant at (918) 445-7653.

Sincerely,
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Clossda & gl

CLAUDE FTNN
Deputy Director
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Charles Toyebo
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§ 23.13 Payment for appointed counse! in
state (ndian child custody proceedings.

{a] When a state court appeints
counse! for an indigent party in an
Indian child custody proceeding, for
which the appointraent of counsel is not
avtharized under state law, the court

. shall send written notice of the
appointment to the Bureau of Indian
Alfairs Area office desipnated for that
state in § 23.11 of his part. The notice
shall include the lullowing:

(1) Name, address and leiechone
number of attormeyv wha has been
appointed.

{7) Name and address of client for
whom counse! is aprointed.

(3} Relationship of client to child.

14} Name of indian child's tribe.

(5} Copy of ihe petiticn or complamt.

{6} Certification by the caurt that state
law makes no provision ior appointment
of counse! in such proceedings.

{7} Certification. by the court that the
chient is indigent.

(b) The Area Director shall certify that
the client ts eligible to have kis or her
appointed counsel compensated by the
Bureau of Indian Affairs uniess:

(1) The litigation does not involve 3
¢child custody proceeding as defined in
25 U.8.C.1803(1k%

12] The child who is the subject of the
litigation is not an lndian child as
defined in 23 U.S.C. 19034}

(3) The client is neither the Indian
child who is the subiect of the litigation,

the indian child's parent as defined in 25
U.S.C. 1803(8), or the child's Indian
custodian as defined in 25 U.5.C.1903(6);

(4] State law provides for appointment
of counse!l (n such procedings; :

(5) The acrice of the Area Director of

appointment of counsel is incomplate: or

{8) No funds are avaiabie for such
payments.

{¢] No later than 10 days after recaipt
of the notice of appointnent of counsel,
the Area Director shall aotifv the court.
the clienmt and the aitorney in writing
whether tbe cliont has beena certified as
eligible to have his or her attorney fees
and expenses paid by the Buresu of
Indian Affairs. In the event that
certificaiion is denied, the notiee shail
include written reasons for that decision
together with a statement that the Area
Director's decision may be appealed lo
the Commissioner of Indian Affairs
under the provisions of the 25 CFR Part

2

{d} When determining ati ey fees
and expenses the court sha::

{1} Determine the amount of peyments
due appoinied counsel by the same
procedures and criteria it uses in
determining the fees and expenses to be
paid appointed counsel in juvenile
delinguency procedings.

(2) Submit approved vouchers to the
Area Direclor who certified eligibiity
for Bureau pavmen! together with the
court's certification that the amount -
requested is reasonable under the state
standards and considering the work
actually performed in iight of the criteria
that apply in determining fees and
expenses for appointed counsel in
juvenile delinguency proceedings.

{e) The Area Director shall authorize
the pavment of attormey fees and
expenses in the amount requestad in the
voucher approved by the court unless:

(1) The court has abused its discretion
under state law in determining the
amount of the fees and expenses; ar

{2}-The client has not been previously
certified as eligible under parsgraph {c} -
of this section.

{f) No later than 15 days after receip!
of a payment voucher the Area Director
shal! send written notice to the court,
the client and the attorney stating the
amount of payment, if any. that has
been authorized. If the payment has
been denied or the amount authorized ig
less than the amoun! requested in the
voucher approved by e court, the
nolice shall include a written statement
of the reasons for the decision together
with a statement that the decision of the
Arez Director may be appealed to the
Comraissioner under the procedures of
25 CFR Part 2.

{g) Failure of the Area Direclor to
meet the deadlines specified in
paragraphs (c] and {f) of this section
may be treated as a denial {or purposes
of appes! under paragraphs {f} of this
sectiom




